








































































































































































































































































































states he denied shortness olb&llrwegtgtgs, I ges some credence to Dr.
’ . _

_ 2 n on rom Prairi
Eng wa —motion, normal left entricula

systolic function, and no ischemia or previous infarction. (PX 7, p. 91-93). Pulmonary function
testing of 3-17-09 reported moderately severe obstructive lung disease with low CO diffusions
compatible with loss of the pulmonary capillary bed. (PX 7, p. 95). Further cardiac testing of 1-
12-12 showed no significant change from the 3-24-09 study, and there was a low probability for
coronary disease. (PX 7, p. 108-109). A chest x-ray of 3-17-09 for shortness of breath and chest
pain reported chronic lung disease with some fibrosis and emphysema. There was mild
interstitial fibrosis. Scarring in the right middle lobe also was noted. There was no change with
the mild interstitial fibrosis after a 6 % month interval. (PX 7, p. 120). A chest film of 12-17-11
for cough noted a smoking and mining history. It reported mild fibrotic changes. (PX 7, p. 124)

Respondent also submitted records from Dr. Chopra which contained additional older entries.
(RX 3). There are abundant references in the records to wheezing, notations of COPD, bouts of
bronchitis requiring medication, and some complaints of shortness of breath and cough. The
following dates have relevant entries pertaining to pulmonary issues: 6-3-08, 11-19-07, 8-23-
07, 5-25-07, 2-23-07, 7-25-06, 6-26-06, 2-27-06, 11-7-05, 8-11-05, 6-24-05, 5-23-05, 1-21-05, 9-
4-03, 6-4-03, 3-12-03, 3-3-03, 12-26-02, 10-23-02, 9-19-02, 10-11-01, 10-4-01, 7-30-01, 7-18-
01, 12-1-00, 9-7-00, 6-30-00, 3-16-99, 7-20-98, 3-6-98, 7-14-98, 10-7-97, 9-22-95, 11-1-95, and
9-13-95. An x-ray of 8-6-07 showed stable scarring at the right base. A film of 7-24-06 showed
stable bibasilar scarring or atelectasis and findings consistent with COPD. A chest x-ray of 5-20-
05 showed linear atelectasis in the right lung base. There was no significant change from a 5-

12-04 film. The film of 5-12-04 noted some COPD and fibrosis. A 10-21-02 x-ray showed mild
COPD changes. A 7-30-01 film was normal.

Carlinville Area Hospital records show some shoulder problems, heart problems, COPD, the
complete pulmonary function testing of 3-17-09, and Petitioner’s smoking consumption. (PX 6,
p. 7,29, 32-53, 57, 98, 102-104, 137). Many entries are duplicative of Dr. Chopra’s records. A
chest x-ray for COPD and cough of 8-26-08 reports no change from the past year with moderate
emphysema. (p. 58). A chest x-ray for cough from 7-24-06 reports stable bibasilar scarring or
atelectasis and findings consistent with COPD with no change from prior chest films. (p. 99).

Memorial Medical Center Records show treatment for Petitioner’s heart, back surgery, and
rollover accident, during which he had pneumonia. Of relevance are entries showing
respiratory complaints and treatments during these hospitalizations. (PX 8, p. 5, 78, 89, 109,
112, 113, 116, 156, 204, 242, 245, 331, 343, 360, 363, 391-394, 397, 402, 418, 425-426, 442-
443, 455, 457, 465, 473-474, 477, 481, 489, 495).

Dr. Glennon Paul examined Petitioner at his attorney’s request on 2-19-08. Dr. Paul is the
Medical Director of St. John’s Hospital Respiratory Therapy Department and teaches internal
and pulmonary medicine at SUl Medical School. He is the senior physician at the Central Illinois
Allergy and Respiratory Clinic which employs six physicians specializing in allergy and pulmonary
diseases. He has authored a book on Asthma. His patient census has 50,000 people, and he
reads about 5000 chest x-rays and pulmonary function studies each year. Dr. Paul has examined
coal miners for federal and state black lung claims, the vast majority of which were for coal
companies. (PX 1, p. 6-8). Dr. Paul reported Petitioner had a 10 year history of shortness of
breath which was worsening. He becomes breathless after walking a mile or ascending 4 flights
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of stairs. Petitioner gets bronchitis with upper respiratory tract infections which are usually
treated with antibiotics. Petitioner was a 40 year pack a day smoker. Petitioner’s chest exam
was normal, and his chest x-ray showed smail nodules throughout both lung fields and early
fibrosis. Dr. Paul felt that Petitioner had CWP and asthmatic bronchitis, also known as reactive
airways disease (RAD). (PX 1, Paul Report; PX 1, p. 9).

Dr. Paul stated that because Petitioner has RAD, his pulmonary function test results will vary
depending on how his RAD is on the day of testing. On some days he could be totally disabled
because of his lungs, and on others he could generate better test results. (PX 1, p 12). Under
the AMA guidelines Petitioner’'s diffusing capacity of 52% of predicted wouid rate as a
moderate physical impairment. (PX 1, p. 15). The diffusing capacity measures the lungs’ ability
to transport oxygen. (PX 1, p. 13).

Dr. Paul opined that the 3-17-09 pulmonary function testing from Carlinville Medical Clinic
demonstrated obstruction with an FEV1 of 2.28, decreased from his FEV1 of 2.80. The diffusing
capacities were similar, but the 10% increase in FEV1 after bronchodilator administration
confirmed his diagnosis of RAD. (PX 1, p. 17-18). Dr. Paul stated that Petitioner’s exposures to
glue fumes in the mines could cause or aggravate Petitioner’s RAD. (PX 1, p. 20). He provided
that coal mine and silica dusts and diesel and glue fumes in the mines all can harm the lungs,
and that mining exposures can cause occupational asthma. (PX 1, p. 35, 38). Dr. Paul agreed
that smoking does not cause RAD, but can trigger or aggravate asthma and aggravate asthmatic

bronchitis. (PX 1, p. 48, 61). The RAD aggravation would be both temporary and permanent.
(PX 1, p. 51).

Based on Petitioner's environmental restrictions and his inability to do manual labor, Dr. Paul
felt Petitioner was permanently and totally disabled from coal mining. Dr. Paul felt he was

capable of light to medium labor, but because of his RAD there would be days when he would
be unable to work at all. (PX 1,p. 24).

B-reader/Radiologist, Dr. Michael Alexander, interpreted Petitioner’s quality one chest x-ray of
6-7-07 as positive for CWP in all lung zones, category 1/1. (PX 4).

At Respondent’s request, Petitioner was examined by Pulmonologist Dr. Peter Tuteur on 10-14-
10. (RX 1, p. 5). Dr. Tuteur was also provided with Dr. Paul’s report, Dr. Alexander’'s B-reading,
a 3-24-09 exercise study, a 3-17-09 pulmonary function test, and serial chest x-ray reports from
Carlinville Area Hospital. Dr. Tuteur stated that Petitioner’s breathlessness required him to stop
after walking % of a mile or climbing 2-3 flights of stairs. Petitioner had a cough throughout the
day occasionally associated with sputum, and nocturnal wheezing associated with heartburn.
Dr. Tuteur reported Petitioner’s treater “has offered Symbicort and ProAir, which he is unable
to identify whether or not it helps. He has not required hospitalizations for exacerbations, nor
has he clearly had even minor exacerbations.” Dr. Tuteur stated that the Petitioner was obese,
a factor which could cause a reduction in the Petitioner’s lung capacity.

According to Dr. Tuteur, after Petitioner was stented, his breathlessness improved. Petitioner’s

physical exam was normal. There was no evidence of CWP on Petitioner's chest film. (Tuteur

report, p. 2). Dr. Tuteur felt that his pulmonary function studies and those of Dr. Paul and

Carlinville Hospital showed no worse than a very minimal obstruction that did not improve after

bronchodilator. He blamed the decreased diffusing capacities on exaggerated predicted values

because of obesity, concluding that the diffusing capacity was essentially normal. Pulmonary
6
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his clinical picture would be the same. (Report, p. 3).

Dr. Tuteur testified that Petitioner told him after he retired he built his cabin primarily by
himself, contracting some work out. (RX 1, p. 6-7). This is inconsistent with Petitioner’'s
testimony. Dr. Tuteur felt that Petitioner’s weight gain would cause shortness of breath. (p.
10). He rated Petitioner’s chronic bronchitis and air flow obstruction as clinically insignificant.
{p. 14-15). He did not believe Petitioner had any bronchial reactivity based on the Methacholine
test, because a positive result requires a 20% change, and Petitioner’s was 19%. (p. 18).

On cross-examination Dr. Tuteur stated that coal mine dust can cause shortness of breath and a
cough. The tissue reaction caused by CWP is permanent fibrosis or scarring and focal
emphysema. The affected tissue cannot function and if there is enough scarring measurable
impairment results. One can have CWP with normal pulmonary testing and physical exams. Dr.
Tuteur recommends that those with CWP avoid any further dust exposure. (RX1, p. 19-23). Dr.

Tuteur conceded that pulmonary function testing cannot determine the cause of an
abnormality. (RX 1, p. 28)

He testified that the most common cause of chronic bronchitis was cigarette smoke, but
acknowledged that coal dust could also be a cause. In discussing the relative risks in his
narrative report, Dr. Tueter said that the risk of the Petitioner developing his problem from
cigarettes was 20 %, while the risk from coal mining was at 1 %. He acknowledged that the
American Thoracic Society finds a greater comparison between the effects of coal dust and
smoking than he does, placing the coal kjine risk at 4 %. He has not published his disagreement
with their views. (RX 1, p. 31-33). Dr. Tuteur is familiar with the December 2000 review of
medical literature by NIOSH and the DOL published in the Federal Register. The agencies’
findings after a review of the literature also conflicts with Dr. Tuteur description of relative risks
of smoking and coal dust. Dr. Tuteur has not published his disagreement with their conclusions
either. ( PX 1, p. 34-35). Dr. Tuteur acknowledged that the inhalation of silica dust as a

component of coal mine dust can cause an obstructive defect, or aggravate an obstruction
caused by something else. (p. 38).

Dr. Tuteur agreed that Petitioner was exposed to sufficient amounts of coal mine dust to cause
obstructive lung disease or a decreased diffusing capacity in a susceptible host. A decreased
diffusing capacity is consistent with CWP. (RX 1, p. 49-50). Dr. Tuteur blamed smoking for
Petitioner’s obstruction because of his view of statistical probabilities. However, he agreed that
coal mine exposures could, to a very small degree, be a cause of Petitioner’s chronic bronchitis,
COPD, and reduced diffusing capacity. He agreed that not all smokers with Petitioner’s history
develop obstruction, chronic bronchitis, or coronary artery disease. {p. 55-56). Dr. Tuteur
conceded that he would blame Petitioner's chronic bronchitis on mining if Petitioner never
smoked. (RX 1,p. 58). Chronic coal mine dust inhalation can produce a clinical picture that is
indistinguishable from smoking induced COPD. (RX 1, p. 36-37).

Dr. Tuteur agreed that diesel fumes can affect lung function and cause bronchial reactivity, and
that roof bolting glue fumes can harm the iungs and cause RAD. (RX 1, p. 36, 47, 49). Dr. Tuteur
conceded that wheezing is consistent with bronchial reactivity. As already indicated,

7



14IWCC03292

Petitioner’s medical records document a history of wheezing. Petitioner’s medications are
prescribed for air flow obstruction diseases including bronchitis, emphysema, chemically
induced bronchial reactivity or asthma. {p. 51). Dr. Tuteur also stated than an obstruction on
pulmonary testing can be consistent with chemically induced bronchial reactivity. (p. 52). If
Petitioner had chemically induced bronchial reactivity he should not return to environments
that aggravate it. (p. 75).

Respondent also submitted B-reader/radiologist Dr. Wiot's negative interpretation of
Petitioner’s 10-14-10 chest film. Dr. Wiot commented only on Petitioner’s spine and aorta. (RX

2).

Delores Gonzalez, a vocational rehabilitation counselor (PX3, p. 4) evaluated the Petitioner on 5/24/12
(PX13, p. 6). She obtained a personal history and a vocational history from the Petitioner (PX3, p. 7-8).
She reviewed medical records and did a transferability of skills analysis (PX3, p. 8). She also did some
vocational testing on the Petitioner (PX3, p. 10). Ms. Gonzalez concluded that the Petitioner might be
able to find a job making $8.50 to $10.00 per hour. However, she indicated that employers usually favor
younger individuals who are more work-ready with higher academic skills (PX3, p. 12). Ms. Gonzalez
testified that she was not helping the Petitioner find work, with a job search or preparing a resume (PX3,
p. 14). As of 5/24/12, the Petitioner was living by himself and caring for himself. He was not looking for
work and had not looked for work since his retirement from Respondent (PX3, p. 16).

Conclusions of Law

By all accounts, the Petitioner has diagnosed pulmonary diseases. Dr. Paul testified that he has coal
miners’ pneumoconiosis and asthma or reactive airway disease. Dr. Tueter testified that the Petitioner had
chronic bronchitis and a minimal obstructive abnormality based upon the pulmonary function studies
which he ordered. Dr. Chopra, who has treated the Petitioner since 1994, diagnosed moderate to severe
chronic obstructive pulmonary disease, restrictive asthma and likely pneumoconiosis. The B-Reader hired

by the Petitioner saw CWP on one X-ray, and the B-Reader hired by the Respondent indicated there was

none on another X-ray.

Most important to the Arbitrator on the issue of whether a disease or diseases exist are the records of Dr.
Chopra. His records support the Petitioner’s testimony that his problems have been long standing and
consistent. Since 1994, Dr. Chopra has repeatedly diagnosed acute and chronic bronchitis and chronic
pulmonary disease based upon the Petitioner’s symptoms of coughing and shortness of breath and exam
findings of bilateral crepitation, wheezing and rhonchi. While it is true, as the Respondent points out, that

the Petitioner did not complain of shortness of breath on every office visit, the doctor’s examinations, on
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most occasions, revealed the three findings referred to above consistent with the diagnoses. Since that

, een. n-numerousm ica fon forhi

The fact that the Petitioner had a long history of treatment for his pulmonary disease distinguishes this
case from numerous cases decided by the Commission over the past several years dealing with simple
coal miners’ pneumoconiosis. See Young v. Freeman United, 12 IWCC 182: Sims v, Freeman United. 12

IWCC 586: Carpenter v. Monterey Coal, 11 IWCC 1120. The facts here more resemble those in Phelps v.

Monterey Coal, 11 IWCC 804. There, the Petitioner, a smoker, had a long history of bronchitis, coughing

and wheezing for which he received regular medical care.

Based on all the above evidence, the Arbitrator finds that the Petitioner suffers from CWP. The
treatment x-ray report of 3-17-09 notes mild interstitial fibrosis, and the film of 2-17-11 reports
mild fibrotic changes. (PX 7, p. 120, 124). These findings are consistent with CWP. Dr. Tuteur's
film taken in 2010 was interpreted by Dr. Wiot and Tuteur as showing no fibrosis, which seems
at odds with the two aforementioned films. in addition, the chest film of 5-20-04 noted fibrosis
and post inflammatory calcifications, and other films report scarring in the bases, bibasilar
scarring, or atelectasis in the right base. (RX 3, 8-6-07, 7-24-06, 5-20-05). Petitioner’s experts
and Dr. Chopra both concluded that Petitioner had CWP and I find their opinions more credible.

The issue then becomes whether any or all of the various diagnoses are causally related to the
Petitioner’s mine expaosures, which the parties stipulated were present. {Arb. X1) The Arbitrator
notes that the occupational exposure need not be the sole or even predominant cause of the
condition, so long as it is a cause. “The occupational activity need not be the sole or even the
principal causative factor, as long as it is a causative factor in the resulting condition of ill-being.
Gross v. IWCC, 2011 IL App (4"‘), 100615WC, 1122, The fact that the Petitioner has an extensive

smoking history and is obese does not negate the argument that his mine exposures

contributed to any or all of his conditions.

The Arbitrator disagrees with the opinions of Dr. Tueter concerning the two conditions which
he diagnosed, chronic bronchitis and obstructive lung disease. In his narrative report attached
to his deposition, the doctor discussed the issue of causation. He concluded that smoking was a
causative factor because the known risk of developing the conditions from smoking was higher
than the known risk from exposure to coal dust. He did, however, acknowledge the fact that
there were known risks from each activity. In referring to the Petitioner's condition, the doctor

wrote “Though this symptom complex potentially can be caused by chronic inhalation of coal
9
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mine dust, in this case based upon the approximate 20% risk for the development of cigarette

smoke induced pulmonary disease and the approximate 1% risk of development of coal mine
induced legal coal workers pneumoconiosis...” the problem was caused by one and not the
other. He never explained why the mining risk, albeit slight, was not a contributing factor to the
conditions. The Arbitrator believes his rationale, described above represents a

misunderstanding of our above stated law on causation.

The opinions of Dr. Chopra, Petitioner’s long-time treater, and Dr. Paul were more credible than
Dr. Tuteur regarding Petitioner's occupational lung diseases. While acknowledging that the
conditions were due to several factors, both testified that Petitioner's coal mining exposures

caused, contributed or aggravated his COPD and chronic bronchitis.

On the issue of nature and extent, the Arbitrator again looks to the testimony and records of
Dr. Chopra and Dr. Paul. At his deposition taken April 12, 2012, Dr. Chopra opined that the
Petitioner could no longer work in the mine. No doctor testified to the contrary. He also said
the Petitioner should not perform work requiring manual labor. He also said that over the past
several years the Petitioner’s condition might be getting a little worse. His follow up treatment
notes for 2012 do not show any unusual visits. They are consistent with what one would expect
for a person with reactive airways being treated appropriately with medication. Dr. Paul
testified on February 15, 2010 that the Petitioner was mildly to moderately impaired. He
opined that the petitioner could perform light to medium work, but would have to miss work
during periods when his asthma was flared up. (PX 1 at 24) While Dr. Chopra’s records since
then show an ongoing diaghosis of COPD, there does not appear to be any entries consistent
with an asthma flare-up. It should also be noted that Dr. Paul gave his opinions on the
Petitioner’s ability to work after discussing the pulmonary function studies of March 2009

which showed airway reactivity.

The vocational expert Ms. Gonzalez testified that the Petitioner could perform unskilled
sedentary work. While she referenced Dr. Paul’s opinions concerning the Petitioner being able
to perform at a higher level, she does not explain her basis for assuming sedentary limits. The
Arbitrator believes that affects her opinion, and as such, does not believe that the evidence is

sufficient to support an award under Section 8 {d) (1).
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D. Douglas McCarthy, Arbitrator
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Page 1
STATE OF ILLINOIS ) IE Affirm and adopt (no changes} |:l Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF MCLEAN ) D Reverse L__l Second Injury Fund (§8(c)18)
[_] PTD/Fatal denied
[] Modity DX] Nore of the above

BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
Lori Van Note,
Petitioner,
Vs. NO: 07 WC 12874
Freedom Qil,

Respondent, 1 4 I w C C @ 3 3 @

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
benefit rates, causal connection, medical expenses, permanent partial disability and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 7, 2012 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the

sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

MB/
0:4124114 Qﬂ Mﬂ 5 W

43
Dayid L. Gore

T2

Stephen Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

VAN NOTE, LORI Case# 07WC012874

Employee/Petitioner 1 4 I w C C 0 3 3 0

FREEDOM OIL
Employer/Respondent

On 12/7/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.14% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0724 JANSSEN LAW CENTER
JAY H JANSSEN

333 MAIN ST

PEOCRIA, IL 61602

0740 THIELEN FOLEY & MIRDO LLC
JOSEPH W FOLEY

207 W JEFFERSON ST SUITE 600
BLOOMINGTON, [L 61701
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STATE OF ILLINOI Injured Workers® Benefit Fund (§4(d})
)SS. [_] Rate Adjustment Fund (§8(g))

COUNTY OF MCLEAN ) 7] second Injury Fund (§8(e}18)

None of the above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

LORI VAN NOTE . Case # 07 WC 12874

Employee/Petitioner

v, Consolidated cases: NONE,

FREEDOM OIL \

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joann M. Fratianni, Arbitrator of the Commission, in the city
of Bloomington, on July 12, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [ ] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

] Was there an employee-employer relationship?
. [X] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. [ ] What was the date of the accident?
. [[] Was timely notice of the accident given to Respondent?
[X] Is Petitioner's current condition of ill being causally related to the injury?
. <] What were Petitioner's earnings?
. ] What was Petitioner's age at the time of the accident?
[] What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
] TPD [] Maintenance TTD
L. [X] What is the nature and extent of the injury?
M. [_] Should penalties or fees be imposed upon Respondent?
N. []Is Respondent due any credit?
0. [_] Other:

moOw

—mmam

JCArbDec 2/10 100 W.Rand Iph Streer #8-200 Chicago, IL 6060! 312/814-6611 Toll-free 866/352 3033 Web site: www.iwcc.il gov
D wnstate offices: Collinswille 618 346 3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785 7084
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On February 16, 2007, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this alleged accident was given to Respondent.

Petitioner's current condition of ill-being is in part causally related to the alleged accident.

In the year preceding the alleged injury, Petitioner earned $6,288.73; the average weekly wage was $330.99.
On the date of accident, Petitioner was 37 years of age, single with no dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $ 46,899.30 for TTD, $ 0.00 for TPD, $ 0.00 for maintenance, and $ 0.00
for other benefits, for a total credit of $ 46,899.30.

Respondent is entitled to a credit of $ 0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $220.66/week for 57-5/7 weeks,
commencing March 2, 2007 through April 11, 2008, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $198.59/week for 62.5 weeks, because

the injuries sustained caused the 12.5% disability to her person as a whole, as provided in Section 8(d)2 of the
Act.

Petitioner is now entitled to receive from Respondent compensation that has accrued from February 16, 2007
through July 12, 2012, and the remainder, if any, of the award is to be paid to Petitioner by Respondent in
weekly payments.

Respondent is entitled to receive a credit for medical benefits paid in the amount of $191,585.28.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

W 3 2 L

Signa?//’of Arbitrator  JOANN M. FRATIANNI Date

ICArbDec p.2 DEC -7 2012
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Page Three

C. Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?

Petitioner testified that she was employed as an assistant gas station manager. Her job duties included paperwork, stocking
shelves, cleaning, counting and sorting. Petitioner testified that on February 16, 2007, a co-worker was ill so Respondent’s
owner requested that she take the daily deposit to the local bank by 2:00 p.m. As she exited the store and while walking to
her head manager’s vehicle in the parking lot, she slipped on ice and snow and fell onto her buttocks, back and struck her
head. Petitioner testified that immediately after this fall, she became numb, cold and sore. She then managed to get to her

feet, drove to the bank to make the deposit, and returned to the station and finished her work shift. Petitioner testified that
she noticed her back and buttocks were sore.

Later that evening, Petitioner sought treatment at the emergency room of OSF St. Joseph Medical Center, A history was
recorded of a falling and twisting injury two days ago and another history that she had slipped four times over the past two

days. A history was also recorded of slipping on ice while at work to her treating physician, Dr. Kattner, on March 15,
2007.

Based upon the above, the Arbitrator finds that the histories provided to the above medical providers corroborate
Petitioner’s testimony. As a result, the Arbitrator further finds that Petitioner sustained an accidental injury that arose out
of and in the course of her employment with Respondent on February 16, 2007.

F. Is Petitioner’s current condition of ill-being causally related to the injury?

See findings of this Arbitrator in “C” above.

Petitioner testified that prior to this fall she experienced no lower back or leg pains or problems. She further denied any
treatment to her lower back or legs prior to this fall.

Petitioner did in fact experience symptoms to her lower back and legs prior to February 16, 2007. Petitioner saw Dr.
Santiago, who performed a hysterectomy and laproscopy. She reported back pain to him in 2003, 2004, and 2005. She
also reported back pain on August 7, 2003 to Dr. Santiago and related it to a surgery from June of 2003. (Rx4) On
February 9, 2007, Petitioner reported sharp back pain and radiating pain along with a prior history of leg and ankle
swelling in an emergency room visit at OSF St. Joseph Medical Center. (Px!)

On February 16, 2007, at the same emergency room, she provided a history of a prior back injury and back pain (Px1) and
repeated the same history when seen in the emergency room of BroMenn Hospital on February 25, 2007. While at
BroMenn she reported back pain down both legs for two years. Later during that same visit, a history was provided by her
husband of back pain from a fall two weeks earlier. Petitioner was instructed to see Dr. Kattner, a neurosurgeon. (Rx2)

Petitioner saw Dr. Kattner on March 15, 2007 and reported having slipped on ice at work. She complained of severe low
back pain radiating to both hips and legs. Dr. Kattner reviewed an MRI performed on February 25, 2007, and felt there
was no significant pathology other than disc bulging and mild degenerative changes. During examination, no significant
deficits were noted. Dr. Kattner felt that Petitioner would not improve with surgical intervention and referred her to see
Dr. Jhee for pain management. (Px2, Rx3)
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Petitioner saw Dr. Jhee on May 7, 2007, who noted the mild degenerative changes on the MRI. Dr. Jhee prescribed
physical therapy that was performed through June 11, 2007. Dr. Jhee then prescribed an EMG/NCV study that was
performed on June 22, 2007. The EMG/NCV failed to show any evidence of an active and ongoing lumbosacral
radiculopathy. Dr. Jhee felt that the pain was more muculoskeletal in origin including sacroiliac joint disfunction. Dr. JThee
prescribed a right S1 joint injection that was administered that same day. During a visit on July 23, 2007, Petitioner felt
the injection was quite helpful, and was prescribed home exercises. Petitioner was released to return to work with
restrictions effective August 1, 2007. Dr. Jhee decreased the restrictions and by November 20, 2007 she was allowed to
lift up to 35 pounds with no frequent bending or twisting.

On March 29, 2008, Petitioner was admitted to OSF St. Joseph Medical Center for chronic lower back pain. A lumbar
MRI performed the day before failed to reveal any disc herniation or protrusion throughout the lumbar spine. Petitioner

received bilateral S1 joint injections, was noted to be ambulating freely and was discharged on March 31, 2008. At that
time she came under the care of Dr. Mulconrey. (Rx3)

On April 11, 2008, Petitioner saw Dr. Salehi at the request of Respondent. Dr. Salehi following a record review and
examination concluded that Petitioner may have sustained an injury during the fall in the form of a lumbar strain, S1 joint
dysfunction or temporary exacerbation of a pre-existing degenerative disc disease. He concluded the low back pain was
more likely the result of the pre-existing degenerative disc disease from L3-L4 through L5-Si. Finally he felt she had
reached maximum medical improvement for any lumbar strain and recommended a bilateral S1 joint rhizotomy given her
prior positive responses to S1 joint injections. He felt that she would reach maximum medical improvement within four
weeks after the rhizotomy, and then be able to return to work. (Rx1)

Petitioner came under the care of Dr. Nord, an orthopedic surgeon. On November 25, 2008, Dr. Nord performed surgery
in the form of a left knee arthroscopy with medial meniscal tear repair. (Px9) Dr. Nord testified by evidence deposition
(Px11) that the knee problems and surgery were in his opinion causally related to the fall that occurred according to
Petitioner in September, 2008. He felt that her knee symptoms were separate from any sciatic pain stemming from her
back issues. Dr. Nord was never provided a history of injury occurring on February 16, 2007.

On January 20, 2009, Petitioner underwent surgery with Dr. Mulconrey in the form of a posterior lumbar interbody fusion
at L5-S1 with decompression, bilateral hemilaminectomy with partial facetectomy and foraminotomy. (Px35) Post surgery,
Petitioner was released at maximum medical improvement by Dr. Mulconrey on October 5, 2009. (Px5)

On November 17, 2010, Petitioner was seen in the emergency room of OSF St. Joseph Medical Center for bilateral ankle
and right knee complaints after stepping off a car deck and loading a trailer an hour earlier. At that time her right leg
buckled causing her to fall to the ground on her right side. (Rx5) Petitioner also provided a similar history to Dr. Spaniol
at OSF St. Joseph Medical Center in that she felt her right knee cap popped out of place. (Rx7) Petitioner later underwent
right knee anterior cruciate ligament reconstruction with allograft insertion with Dr. Keller on December 10, 2010. (Px1)

Based upon the above, the Arbitrator makes several findings: (1) that Petitioner has proven that a causal relationship
existed between the lumbar sprain sustained in her fall on February 16, 2007; (2) that Petitioner has proven that a causal
relationship existed between the S1 joint dysfunction and the fall of February 16, 2007; (3) that Petitioner reached
maximum medical improvement from the lumbar sprain and the Sl joint dysfunction as of November 20, 2007, while
under the care of Dr. Jhee; (4) that the left knee surgery performed at a later date Dr. Nord is not causally related to the
fall of February 16, 2007; (5) that the right knee surgery performed at a later date by Dr. Keller is not causally related to

the fall of February 16, 2007, and finally; (6) that the lower back surgery performed on January 20, 2009 is not causally
related to the fall of February 16, 2007.
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G. What were Petitioner’s earnings?
The only evidence presented at trial as to this issue was a wage statement introduced by Respondent. (Rx9) The wage
statement revealed a 19 week history of earnings of $6,288.73 which preceded February 16, 2007.

Based upon this evidence, the Arbitrator finds the earnings for the year preceding February 16, 2007 to be 36,288.73,
which results in an average weekly wage of $330.99.

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent paid
all appropriate charges for all reasonable and necessary medical services?

See findings of this Arbitrator in “C” and in “F” above.

Based upon said findings, the Arbitrator further finds that all medical charges incurred prior to April 11 2008, the date of

Dr. Salehi’s examination, represent reasonable and necessary care related to the cure or relief of the injury sustained in
this case.

The parties have stipulated that those charges were paid by Respondent and the total payments were $191,585.28.

All other medical charges incurred after that date are hereby denied.
K. What temporary benefits are in dispute?

See findings of this Arbitrator in “C” and “F" above. Petitioner as a result of this accidental injury lost time from work
commencing March 2, 2007 through April 11, 2008.

Based upon the above, the Arbitrator finds that as a result of this accidental injury, Petitioner became temporarily and
totally disabled from work commencing March 2, 2007 through April 11, 2008, and is entitled to receive compensation
from Respondent for this period of time.

L. What is the nature and extent of the injury?

See findings of this Arbitrator in “C” and “F” above.

Petitioner testified that she has not worked since March 2, 2007, has not sought employment since that time and was
eventually terminated from her job in August, 2008.

Based upon said findings, the Arbitrator finds the above condition of ill-being in the form of a lumbar strain and an Sl
joint dysfunction to be permanent in nature.





